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onsibles; and in light of 
assurances to the Court bee 
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anpellent's trial, constituted denial of cue 


Ancilliry to the first question is tne query 
as to whether or not the Presiding Trial Judge, who 
did not pass on appellant's motion for examination 
by Legal Psychiatric Service, wnen examining the 
record of the pre-trial vroceedings respecting ap- 

should sua sponte have exercised his dis- 


cretion to call for a hearing on the issue of 
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corroboration of the 


be identified beyond 


Court erroneously invaded the province of the'j 
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1 
SURISDICTICVNAL STATENE.T 


Appellant, Yhomas i. Washington, 
true bill prescnted bd; 
sitting in the Court below, on Sentember 7, 19653 


and charged therein with naving violated Title 22, 


D. C. Code, Section 2601(1961 Edition, as amended). 


Jurisdiction to try appellanit in the Court be- 


grounded on Title ll, D. C. Code, Sections 


963(1961 Edition, as amended). 


as 
his peers, apvellant timely invoked the 


U. S, Code, Section 1915. 


Aprellant is prop y before this Court by vir-= 
cue of having complied with the apvlicable sections 
of rule 41 of this Court, as they relate to the pro-= 


visions of Title 28, U. S. Code, Section 1915, 


2 
TATSMEILT OF TE CASE 


Appellant was charged, 
of having raped a certain female during th 


morning hours of August 6, 1965; in violation of 


Title 22, D. C. Code, Section 2801(1961 Edition, 


nended)3;(p. 15, Record on apneal). 


raignment, anvpellant pleaded not guilty as cherged, 
and through court appointed trial cowmsel, moved 
the Court below for a mental examination pursuant 
to Title 24, D. C. Code, Section 301,(1961 Edition, 


as amended);(p. 14, Record on appeal). 


The Order of the 
motion for a mental ninatis 
Hospital for a neriod of sixty days was signed on 
September 23, 1965, by the Presiding Trial J nde? 
Curran, J.3 and extended to a similar motion of 
appellant's concerning enother criminal prosecut- 
ion, in which one of the charges therein, includ- 


ed the charge of rape;(p. 13, Record on appeal). 


Said Order by Curran, J., diredted Saint Eliza- 
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mn tne instant case; 


as to mare 


Statenent consisting in all 
lizabeths Hesnital stated 
the opinion of the physici 
is without mental 
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oe 
aa c 


ane hout objection by defense 
cousel, the Trial Court, per NeGuire, Ch. J., 
pocllant competent to staid trial on Decem- 


NM. Li, Record on appeal). 


Thereafter, defense trial comsel did raise ob= 


jections to the Trial Court's finding of December l; 


19653; by moving said Court, on or about Jenuary 
21, 1966, for an independent psychiatric sereen= 
ing of appellent by Legal Psychiatric Service. 
Defense trial counsel stated im his motion inter 
alia, that a private nsyehi i who sereened 
appellant, was of the ovinion ti:at at the tine of 
the offense charged in the indictment, aovellent 
wes suffering from a mentel disease; 
ther, defense trial coumsel was advised ti. 

eal Psychiatrie Service cculd 

ficiently in advence of his proposed date of tr 
So as not to delay the start thereof;(pp. 8,9, 


cord on apneal). 


The frial Court, per McGuire, Ch. J., after ar- 
gument by counsel, but without filing a memoran- 
reasonSy, or making a statement on the record 
appellant's motion for screening 
by Legal Psychiatric Service, on January 28, 119665 


(p. 10, Reecrd on appeal). 


Thereafter, and on Mareh 30, 1966, Curran, J. 


presiding, appellant went to trial on the charge 


1, Record on api The Record filed 
and tne transerint of the nroceedings 
fail to show any pseauent inquiry 
py tne Presiding dudge, sua sponte, or by 
counsel concerning appellant's note 


ent psychiatric screening prior to 
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tne nrosecutionts case, defense 
Court for a judgment of 
ovher reasons, tne ques 

identification. Said motion was 


by the Court;(Tr., p. 109). 


all tne evidence in the trial 
case, and after the jury had deliberated 
for cone afternoons; been excused for the night; and 


iberations the follow= 


note, tc nave submitted to the jury 


report for August 6, 19653;(Tr., 


Out of the presence of the jurors, the Presid- 


6 
ing Trial Judge, in ruling that he would permit 


the weather report to be so submitted, overruled 


defense trial cousel's objection to ti part: of 


+ tt. . 
miles"; (Tre, 


The Trial Court went one step further in the 
esence of the jurors, and extrapolated on the 


+ 


hat means 8 miles clear visibility."3(Tr., 


explanation occurred at 10:05 AM, 
on April 1, 19 and at 11:00 AM of the same date, 
the jury returned a verdict of cuilty as charged; 


Tr., pd. 186). 


Appellant was thereafter sentenced tc ten years 
to thirty years on April 4, 1966;(p. 1, Record on 


appeal). This appeal followed, 


ei 
POLITS RAISED Ci! APPEAL 


lL. The Court below, per McGuire, Ch. J., erred 
in its refusal to srant defense trial comsel's mote 
ion for an independent mental examination of appel- 
lant. 

2. The Presiding Trial Judge, Curran, J., should 
sua sponte, have ordered such an examination, or 
at the least conducted a further hearing on 
subject thereof, once defense trial comsel 
doned his proposed defense of insanity. 

é Trial Court erred in permitting the wea- 
t to be submitted for tne jury's examinat-—- 
after the jury had retired to deliberate upon 


the evidence adduced during appellant's trial. 


4%. The Trial Court erred in giving its explanate 


ion of the ueaning of the phrase, “visibility was 
& miles", 


id 


5. If such an explanation was not error, the 
Court below did err by not giving the jury at that 
point a furtner instruction regarding verity of 1- 


dentification as resnects the charge of rape. 
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SUMMARY OF ARGUMENT 


By refusing to exercise its discretion to grant 
appellant's pre-trial reauest for an independent 
mental examination, the Court below committed re- 
versible error; and this error was compounded fur- 
ther when that Court, 1) admitted the introduction 
of 2 weather report after the jury ned retired to 
deliberate upon the evidence adduced during the 
trial and, 2) failed to give the jury a further 
instruction on the issue of verity of identificat- 


ion one? the report had been admitted. 


ARGUMENT 
I i 
The Trial Court, per McGuire, Ch. J., erred in 
its refusal to grant defense trial cowmsel's notion 
for an independent psychiatric screening of appel- 
lant by Legal Psychiatric Service. It is submitted 
that the Trial Court's denial of the above motion 


defeated the very purposes for which in this jur- 


isdiction, D. C. Code, 1961, Section 24301, among 


otner statutes, was intended, 


nurnescs. One nurpose is 
is competent to stand 
fa 


to get evidence 


tne jury should 


to the 
for mental examination was not ine 
tobe exclusive, is amply illustrated in, 
wn Ve United States, U.S. App. D.C. 


P2a 822(1964), In that case, this Court in a 


Curiam opinion, states in pertinent part(with 


citations here omitted), at 331 Fed 822, 823: 

"On adecuate averment, the defendant has the 
rignt to assistance of tne court in devel- 
oping the basis for his insanity defense. .. 
eeoee This assistance may take the form of 
@ commitment for mental examination, examin- 
ation tnrough the Mental Health Commission 
or the Legal Psychiatric Service, or the ap= 
pointment of private experts for this pur= 


DOSE. " 


eeeereereeseecseeeeresrereesenesreeeeeee © 


10 


II 

Notwithstanding error here alleged respecting 

f appellant's motion for an independent 
further urged unon tids 

Judge should suc 

snonte(emphasis supplied), have ordered such an 
examination, or «t the least conducted a further 

hearing on the subject thereof, once defense trial 


counsel abandoned his pronosed defense of insanity. 


A review of the Record on apreal in this case 
Shows that the Presiding Trial Judge, Curran, J.5 
granted the initial motion filed by appellant pure 
suant to the provisions of Title 24, Section 301, 
D. C. Code, 1961 Edition, On the Order granting 

the initial motion which committed aprellant to 
Saint Hlizabeths Hospital for a veriod of sixty 

ays, is the notation that said Order was applica= 
ble to two criminal cases involving appellant. These 
two cases were 1000-65(out of which comes this 


appeal), and 950-65. 


Criminal 950-65 in the Court below was a prose- 


ll 


eution involving the charges of rape, robbery and 
assault with a decdly weapon. The charges of rape 


in the two cases were alleged to have been commite 


poet 


ted against senarate prosecuting witmesses, dur- 


of August 6, 1965, and 


arcuendo(emphasis supplied), that ap- 
pellant did in fact pervetrate these two offenses; 
lay rerson with the barest minimum of 


osychiatry accept the conclus- 


vy healthy individual who 


such heinous offenses in so short 


izabeths sigmed by its 
dent, Dr. Dale C, Cameron, can only be 
as 2 product of sound psychiatric pro= 
cedure if it is assumed that said report was ad- 
dressed solely to the question of appellant's con= 


petency to stand trials and not to tne question of 
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apyellant's criminal responsibility. 

In this jurisdiction at least, it seems in- 
eredible thet we are asked to believe that a iman 
could rave two different women in the early norn= 
ing hours, only three days ane and yet be ‘found 
free of mental disease or defect. The renort from 
Saint Elizabeths gives no clue whatever as to how 
the psychiatrists at that institution reached their 


conclusion, 


Hi 


See, for distinction between competency and crin- 
inal responsibility, James v. Boles, 339 Fad 431( 
1964), where at 433, The U.S. Court of Appeals for 
the Fourth Circuit quotes approvingly this Court's 
distinction as enumcicted in Lyles v. inited States 


103 U.S. App. D.C. 22, 254 F2d 925, 729, 7I0CLOS7V. 


men f this Court have from time 
ornative nature of such 

sais Court, ver Lazelon, 

case of Hansford v. United States, 
ccided July 6, 1966, on page 9, n. 13 


ion, characterized then as "cone= 


mactive boilerplate reports", 


d@iserotion te conduct further inquiry 
ey endfor criminal res- 
even where the defene 


over che 


More recently, dudge Holtzoff of 


Court below, had occasior 


Mullen v. Cameron, (D. 


—— 


aitted py counsel for th 
Court erred in permitting 


to be submitted for the trial 


jury's exani after(emphasis supplied) the 


iu 


retired to deliberate upon the 


as here, defense trial coumsel 


epjecticn was 


portion of the renort which read, 


was § miles";(emphases supvlied). 


def ~ 5 
thot means 6 n 


Court witn this explanat 


1) Prior to making si a verbal statement of ‘2ssump- 


tion in the prese the jurors, the Trial ‘Court 


snould have exercised its diseretion to have come 


hority refresh its memory on the vossibdle 
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the phrase, "visibility was & miles", 


In 20 Am. Jur. Sec. 97, the first paragraph there- 


of reads as follows,(with footnotes omitted herein): 
"Judiciai knowledge is taken of scientific 
facts which are generally or wmiversally | 
known and which may be found in encyclopedias, 


ner publications, as well 
heds and instruments. Howe 
e facts must be of such 
and nerally under- 
forming par 
every serson. Jud= 
be taken of scien- 
wnicertainty or matters which 
Sspute, even thoug! wnediy discussed 
pubdlicaticns, udge may, in 
so his memory, resort to safe 
for that vurpose," 


rH PQ Fy 
© hy be 
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Court erred further when, after sub- 


a phrase 
containa i d i i give the jurors a 
§ verity of identifi- 


cation as respects the charge of rape. 


The rule in this jurisdiction on the matter of 


corroboration in rane cases has been succinctly 


stated in Walker v. U 6 App. D.C, 148, 


223 F2d 613, 620(1955); where, to paraphrase this 
Court, per Bazelon, Ch. Je, there nust be evidence 
Supporting a) tne fact of penetration by force, and, 


ey 


) the matter of the identity of the accused, 


Verity of identification in this case was a very 


16 


crucial question, as is indicated by the jury fore- 
man's note to the Trial Court where, in the last 


Sentence the statement appears at p. 185 of the 


+ 


Transcript:"There are questions regarding the light- 


ing conditions in the area." 


In McKenzie v. U. S., 75 U.S. App. D.C. 270, 126 
F2d 533,(1942), this Court found reversible error 
where, in a prosecution for rape and robbery, and 
verity of identification of the accused by the prose= 
cuting witness was a point ‘on which the case turned, 


the Trial Court failed to instruct the jury in plain 


words that if circumstances of identification were 


17 
CONCLUSION 


Where, as in the instant case, the pre-trial 
proceedings could have more adequately disposed 


~ 


of the issue of criminal responsibility, with- 
cut delaying apnellant's trial, out did not for 
want of exercise of the lower Court's discretion- 
ary powers so to 3 anc where, as in the instant 
case, Ciseretion 1 seeningly distended by the 
Court below with i explanation as to the mean= 
ing of a phrase in a weather revor rts the under- 
exercise and the over-exercise of such discrete 
powers by that Court, begs for a reversal 


by this Court of the conviction below. 
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QUESTIONS PRESENTED 


In the opinion of appellee. the following questions are 
presented: 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted and tried to a jury before 
Judge Edward M. Curran on a charge of rape (22 D.C. 
Code § 2801). He was found guilty as charged on April 
1, 1966. Thereafter. he was sentenced to serve ten to 
thirty years in prison. This Court authorized this appeal 
without prepayment of costs. 


Pretrial Matters 


By motion filed September 23, 1965 in this case and 
another, together with an affidavit of the attorney rep- 


1The case referred to is Criminal No. 950-65 in which appel- 
lant was convicted of rape, robbery, and assault with a deadly 


(1) 
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resenting him. appellant moved the District Court for a 
mental observation to be conducted by the psychiatric 
staff of St, Elizabeths Hospital.* On the same day Judge 
Curran ordered appellant committed to the hospital for 
that purpose for a period not to exceed sixty days. By 
letter dated November 18. 1965 the hospital superintend- 
ent advised the court that in the opinion of the psychia- 
trists appellant was without mental disease or defect 
and was competent to stand trial. Without objection by 
appellant or his attorney. Judge Matthew F. McGuire on 
December 1 entered an order finding appellant mentally 
competent to stand trial. 

Thereafter. on January 21. 1966 appellant filed a mo- 
tion. again in both cases. for a “screening” by the Legal 
Psychiatric Services. This motion alleged that the in- 
sanity defense would be asserted. and that counsel had 
“had the benefit of the opinion of a private psychiatrist” 
who had examined appellant and was of the opinion that 
at the time of the offense appellant was suffering from 
a mental disease and his actions were the product of it. 
The motion also alleged that such a screening would not 
delay trial. was essential to assist appellant. and the 
“additional psychiatric evidence” would serve the inter- 
ests of justice in view of the direct conflict between the 
private psychiatrist’s opinion and that of the hospital 
staff. This motion was heard and denied on January 28 
by Judge McGuire. 


weapon (22 D.C. Code §§ 2801, 2901. 502). That case is now on 
appeal before this Court as No. 20232, and briefs have been filed. 
The record in that case contains matters pertinent to the present 
case, and references are made to it herein. It is believed this Court 
may take judicial notice of such matters of record presently be- 
fore it in another case. 


The motion and affidavit urged that the “bizarre nature” of 
the offenses charged. the fact that appellant had been accused by 
four women of sex crimes within a year, and that an interview 
with appellant by his attorney on September 21, 1965 from which 
the latter concluded appellant had mental problems be considered 
in ruling on the request for a mental observation. 


o 


On February 16, 1966, six weeks before trial in the 
present case, appellant went to trial in Crimina] No. 
950-65 before Judge Burnita S. Matthews and a jury. 
In that case appellant was represented by the same 
counsel who tried the present case.* Appellant’s primary 
defense in that case. where the evidence showed he had 
been caught by police officers in the act of raping his 
victim, was insanity (G.Br. 2).* He there presented testi- 
mony of a private psychiatrist. Dr. Marvin L. Adland. 
who had examined him at the D.C. Jail on January 14. 
1966 and who had concluded that appellant was suffering 
from an irresistible impulse resulting from a mental 
illness at the time of that offense which caused the offense 
(G.Br, 2-3).* Dr. Adland’s testimony was rebutted for 
the Government by two psychiatrists from St, Elizabeths 
who opined that appellant had had no irresistible im- 
pulse or mental illness at the time of that offense. and 
that appellant’s problem resulted from his small regard 
for other people and his inclination to take what he 
wanted when he wanted it (G.Br. 3-5). Appellant was 
unsuccessful in his insanity defense and was found 
guilty by the jury on all counts:* that case. as we have 
noted, is now on appeal. 


The Trial 


Without further proceedings, appellant with the same 
counsel went to trial in the present case on March 30. 
1966. 


* Appellant’s trial attorney in both cases was Mark Sandground;: 
appearances were also made by his associate. 


* The brief of the Government in No. 20232 is referred to as “G. 
Br.” 


*In that case the offense was alleged to have occurred on August 
9, 1965; in the present case, on August 6, 1965. 


* Appellant was sentenced in that case to five to fifteen years 
imprisonment on the rape count, and concurrent sentences of three 
to ten years on the second and third counts to be served consecu- 
tively to the sentence imposed on the first count. 
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The complaining witness. Cynthia Bryant. testified that 
she had driven to Fairlawn Park. S.E.. sometime after 
1 A.M. on Friday. August 6. 1965 with her cousin Kath- 
leen Savoy and two male friends, one of whom was Earl 
Pierce (Tr. 12. 23. 39). After perhaps forty-five minutes 
sitting in the parked car, she and Earl Pierce went walk- 
ing across the grassway in the park and were approached 
by two men who looked closely at them. spoke briefly, 
and went on (Tr. 13-14. 42). Shortly. the two men re- 
turned and the one identified by Miss Bryant as appel- 
lant put his arm at Pierce’s neck and walked him off 
saying he wanted to talk with Pierce (Tr. 15). The other 
man stayed with Miss Bryant until appellant and Pierce 
returned, and Miss Bryant saw that appellant was holding 
a knife at Pierce’s throat (Tr. 17-18). Appellant gave 
the knife to the other man. told Miss Bryant to undress, 
and when she refused he grabbed her. hit her in the 
mouth. and knocked her to the ground (Tr. 18, 49-51). 
Appellant. threatening to kill her. then had sexual inter- 
course with Miss Bryant (Tr. 19. 52). Thereafter, the 
other man also had intercourse while appellant took his 
turn holding Pierce at knifepoint (Tr. 20). When appel- 
lant and the other man left. Miss Bryant and Pierce 
returned to their car. told the others. and proceeded 
directly to D.C. General Hospital (Tr, 21). 

Miss Bryant indicated that she could not clearly identi- 
fy appellant from the first meeting in the park (Tr. 43). 
But she could identify him as her assailant from the 
time he approached to grab her (Tr. 53). She testified 
that there were lights on Anacostia Drive adjacent to but 
not in the park, and that the area of the park in which 
the attack occurred was not tree shaded (Tr, 22. 40-41. 
44, 47). Miss Bryant was able to pick appellant from a 
group of about ten men several days later. and also 
identified him in the courtroom (Tr, 14-15, 23. 55, 107- 
108). She testified that she had not to her knowledge 
ever known or seen appellant before (Tr. 31-32). 
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Earl Pierce was also called by the Government. He 
confirmed that he had gone with Miss Bryant and two 
others to Fairlawn Park and that he and Miss Bryant 
were twice approached while walking by two men includ- 
ing appellant (Tr, 74. 76-77). He stated he was walked 
away and held at knifepoint at various times by both 
men (Tr. 75, 85-86). Although he did not see “anything” 
done to Miss Bryant, he heard her scream and saw appel- 
lant over her (Tr. 75-77). He saw Miss Bryant on the 
ground with her dress up and saw her lip bleeding after- 
wards (Tr, 75-76). Pierce agreed that there was no 
artificial illumination in the park and confirmed that the 
attack did not take place within the treed area (Tr. 83). 
He indicated that he was able to observe appellant’s face 
at close distance on the first approach and thereafter. 
and that he was positive in his identification of hia (Tr. 
88-91). 

Kathleen Savoy. Miss Bryant’s cousin. testified that 
when she returned to the car Miss Bryant complained of 
being raped by two men and being hit in the mouth (Tr. 
93-95). 

Dr. Rosalie J, Meissner of D.C. Genera] Hospital testi- 
fied that she had examined Miss Bryant early on August 
6, 1965. Although her findings indicated no intact sperm 
in smears tested and she could not say with medical 
certainty that there had been intercourse. she stated that 
Miss Bryant had a laceration of the lip and appeared 
disheveled. She also testified that there was a suggestion 
of trauma in that a menstrual tampon Miss Bryant had 
been wearing was displaced deeply within her vagina. 
(Tr, 61-65.) 

Three officers of the Metropolitan and U.S. Park Police 
were called to testify concerning aspects of the investiga- 
tion (Tr. 102-108). The Government before resting prof- 
fered to the defense the testimony of two further witnesses 
(Tr. 109). 

A motion for judgment of acquittal was denied and the 
defense case proceeded (Tr. 109). Only two witnesses 
were presented in support of appellant’s sole defense of 
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alibi? Leon Durton, a friend of appellant, testified that 
he had seen appellant at a jazz concert in Brandywine, 
Maryland, a place a little more than ten minutes drive 
from the District of Columbia line, about 8:45 or 9 P.M. 
on the night in question and again about 12:80 or 12:45 
A.M. after the show ended (Tr. 115-117, 121). Edward 
Huff, another friend, testified he had met appellant there 
about 12:15 or 12:30 A.M. and appellant had been with 
him until he left about 1:50 A.M. (Tr. 129). He claimed 
the band was still “going strong” when he left (Tr. 183, 
139). Huff was impeached with three prior convictions 
(Tr. 137). Appellant’s renewed motion for judgment of 
acquittal at the close of his case was denied (Tr. 141). 

The single issue of alibi and identification was fully 
argued by the defense (Tr. 155-163). The court gave in- 
structions, including a specific instruction on that defense, 
and the defense attorney expressed his satisfaction with 
the instructions as given at the conclusion (Tr. 171-182). 


? Aside from the motions heretofore mentioned, no suggestion of 


possible grounds for an insanity defense were made known to the 
trial court, ror did appellant present the medical witness who had 
testified in the earlier trial. The matter simply was not raised 
at. trial. 


* The court's instructions in this regard were as follows: 


The Government contends that on or about August the 6th, 
1965, the complaining witness, Cynthia Bryant, was raped by 
Thomas H. Washington, Jr. forcibly and against her will. 
The defendant contends that he is not guilty of the crime of 
rape because he was somewhere else. 

You are therefore instructed that if you believe, and believe 
beyond a reasonable doubt, that on or about August the 6th, 
1965, within the District of Columbia, Thomas H. Washington, 
Jr. had carnal knowledge of a female named Cynthia E. Bryant 
forcibly and against her will, it would be your duty under the 
law to return a verdict of “Guilty as indicted.” 

If you have a reasonable doubt about it or you do not be- 
lieve that he was present at the scene of the crime, it would be 
your duty under the law to return a verdict of “not guilty.” 

The defense in this case, ladies and gentlemen of the jury, is 
alibi. Literally translated, alibi means elsewhere, and the de- 
fense takes the position that this defendant couldn’t be guilty 
because he wasn’t there. 

Of course, proof of an alibi is not necessarily made beyond 
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The jury retired to deliberate at 2:51 P.M. and were 
excused at approximately 4:30 P.M. to resume delibera- 
tions the next day at 9:30 A.M. (Tr. 183). The court 
received a note from the jury foreman which requested 
a visit to the scene of the crime and a weather report for 
the night of the crime (Tr. 185).° At 10 A.M. the court 
recalled the jury and advised them that they would not 
be permitted to visit the scene because of the different 
conditions there, and then summarized the weather report 
(Tr. 185-186). No objection was made other than to the 
last clause of the report to the effect that the visibility 
was eight miles (Tr. 185). The court in a single sentence 
explained that clause to the jury as follows: 


“I assume that means eight miles clear visibility.” 


At 10:05 A.M. the jury again retired and a verdict was 
announced at 11 A.M. (Tr. 186.) 


STATUTES INVOLVED 


Title 28, United States Code, Section 1732, provides in 
pertinent part: 


(a) In any court of the United States and in any 
court established by Act of Congress, any writing or 


a reasonable doubt nor by a preponderance of the evidence: 
if the evidence is sufficient on the question of alibi to raise in 
your mind a reasonable doubt as the Court has explained that 
term to you, then of course you must return a verdict of “Not 
Guilty.” (Tr. 180-181.) 


® The text of the note was as follows: 


“Most persons on the jury are not familiar with the area 
where the crime was committed. Would it be possible to visit 
the exact site of the crime under similar lighting conditions as 
the time of the crime and also to obtain a report on the weather 
on the night of the crime? There are questions regarding 
the lighting conditions in the area.” 


10 This was as follows: 


“The weather conditions between 12:00 a.m. and 3:00 a.m. 
on August 6, 1965 were as follows: The weather at that time 
was clear. The temperature was in the low 70s, and the visi- 
bility was 8 miles.” 


i) 


record, whether in the form of an entry in a book 
or otherwise, made as a memorandum or record of 
any act, transaction, occurrence, or event, shall be 
admissible as evidence of such act, transaction, oc- 
currence, or event, if made in regular course of any 
business, and if it was the regular course of such 
business to make such memorandum or record at the 
time of such act, transaction, occurrence, or event 
or within a reasonable time thereafter. 


* * * * 


Title 22, District of Columbia Code, Section 2801, pro- 
vides: 


Whoever has carnal knowledge of a female forcibly 
and against her will. or carnally knows and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years; Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 


fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


SUMMARY OF ARGUMENT 


I 


The record is clear that appellant received a psychiatric 
examination by the St. Elizabeths staff as well as by his 
own private psychiatrist. Their opinions concerning his 
sanity at the time of the offense differed. The court did 
not abuse its discretion in refusing to order a further 
examination by the Legal Psychiatric Services staff for 
the mere purpose of resolving the conflict or cumulating 
the evidence in favor of a proposed but unasserted in- 
sanity defense. 
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II 


Appellant failed to offer evidence at trial concerning 
his insanity defense, nor did he urge that defense in any 
way. The noticeable record indicates that the insanity 
defense proved unsuccessful for appellant in a prior trial 
growing out of a similar offense by appellant only three 
days after the present offense. In view of the minimal 
evidence of insanity before the trial judge and the ap- 
parently tactical nature of appellant’s decision not to 
assert the defense here, the trial court may not be said 
to have abused its discretion under the Whalem doctrine 
because it failed to impose the defense sua sponte. 


Ill 


In response to the jury’s request the trial court sum- 
marized for them an official weather report for the night 
of the offense, elaborated very slightly upon it, and dis- 
missed them without further instructions. Appellant made 
no request or objection other than an objection as “inap- 
propriate” to a single clause of the report concerning 
visibility. Under the circumstances the court acted appro- 
priately within its discretion. 


ARGUMENT 
I. The trial court did not abuse its discretion in failing 


to grant appellant’s motion for independent mental 
examination. 


Appellant urges this Court to find reversible error in 
the failure of the trial court to grant his pretrial motion 
for an independent mental examination."? The thrust of 
appellant’s argument is that, by this action, he was denied 
necessary assistance in developing the basis for an in- 
sanity defense.’* 


1 Appellant’s Br. 8-9. 


12 See Appellant’s Br. (i), 9. At no time, either at trial or on 
appeal, has any question been raised concerning appellant’s com- 
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Yet the record shows appellant had already received 
the assistance of the court in being granted a mental ex- 
amination on his own motion and committed to St. Eliza- 
beths Hospital for that purpose." Following certification 
by the St. Elizabeths superintendent of competency and 
absence of mental disease or defect, he had without objec- 
tion been found competent by the court. Only several 
weeks thereafter, having obtained the services of a private 
psychiatrist who had examined him and concluded any 
offenses were the product of an irresistible impulse and 
mental illness, did he move for an examination by the 
Legal Psychiatric Services for the purpose of providing 
“additional psychiatric evidence” regarding the insanity 
defense. The record indicates no attempt whatsoever by 
appellant to assert the insanity defense at trial and. in- 
deed. available facts compel the inference that appellant 
and his trial counsel purposely abjured that defense in 
this case.** 

Of course, granting of an independent psychiatric ex- 
amination, except in limited circumstances not here pres- 
ent.’ lies within the sound discretion of the court. See 
e.g., Cooper & Kennedy v. United States, 119 U.S. App. 
D.C. 142, 337 F.2d 538 (1964) (concurring opinion) ; 
Watson v. Cameron, supra; Overholser v. Boddie, 87 U.S. 
App. D.C. 186, 184 F.2d 240 (1950) ; Appel v. Overholser, 
82 U.S. App. D.C. 379, 164 F.2d 511 (1947) ; Overholser 
v. DeMarcos, 80 U.S. App. D.C. 91, 149 F.2d 28, cert. 


petency to stand trial. Even in Criminal No. 950-65, where the 
insanity defense was presented at trial. there was no question of 
competency (G.Br. 2-3). Of course, appellant was properly found 
competent for trial in both cases. Counterstatement 2: Whalem 
Vv. United States, 120 U.S. App. D.C. 331, 346 F.2d 812, cert. denied, 
382 U.S. 862 (1965). Pate v. Robinson, —— U.S. (No. 382, 
March 7, 1966), is sharply distinguisable. 


13 See Counterstatement 1-2, 5-6, for references to the record for 
this and the three following sentences. 


14 See infra, Argument II. 


15 See Watson V. Cameron, 114 U.S. App. D.C. 151, 312 F.2d 878 
(1962). ; 
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denied, 325 U.S. 889 (1945); DeMarcos v. Overholser, 78 
U.S. App. D.C. 131, 187 F.2d 698, cert. denied, 320 U.S. 985 
(1943) ; cf. Curry v. Overholser, 109 U.S. App. D.C. 288, 
287 F.2d 137 (1960). Appellant here is unable to suggest 
any persuasive reason why the court’s discretion should 
have been exercised to grant his request for a third psy- 
chiatric examination. Certainly no abuse of that discre 
tion appears on this record. 

While appellant may properly demand the assistance of 
the court in developing the basis of his insanity defense, 
he here received such assistance by virtue of his commit- 
ment for examination to St. Elizabeths. See Brown v. 
United States, 118 U.S. App. D.C. 76, 331 F.2d 822 
(1964). His mere dissatisfaction with the result of such 
examination, without so much as an averment of its in- 
adequacy, is unconvincing of his need for further assist- 
ance.'* See Wynder v. United States, 122 U.S. App. D.C. 
186, 352 F.2d 662 (1965); Burgman v. United States, 
88 U.S. App. D.C. 184. 188-189, 188 F.2d 637. 641-642. 
cert. denied, 342 U.S. 888 (1951). If under some circum- 
stances appellant may not be required to accept Govern- 
ment psychiatrists on a take-it-or-leave-it basis, see Cooper 
& Kennedy v. United States, supra (concurring opinion), 
neither may he insist on multiple repeated examinations. 
Wynder v. United States, supra. Appellant has no abso- 
lute right to a psychiatrist of his own choice at Govern- 
ment expense, Perry v. United States, 121 U.S. App. D.C. 
29, 347 F.2d 813 (1964), cert. denied, 382 U.S. 959 
(1965) ; nor may the St. Elizabeths staff in the present 
pretrial examination situation appropriately be viewed as 
in a habeas corpus case where their role is clearly adver- 


1¢6TIn his motion of January 21 appellant merely alleged a con- 
flict in the evidence on insanity. Counterstatement 2. To the 
extent that he then had evidence on both sides of the question, the 
court’s obligation of assistance would seem to have been more than 
fulfilled. But appellant would now have the court in effect required 
not only to provide assistance in the first place, but if the result is 
then conflicted, to provide further for a resolution of the conflict. 
He invokes no authority for this novel proposition. 
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sary." Compare Watson v. Cameron, supra. Further- 
more, appellant here had had the benefit of an examina- 
tion by his own private psychiatrist, who in fact proved 
available to him at his earlier trial, and his pretrial mo- 
tion in effect conceded that the only purpose of a third 
examination was to attempt to cumulate upon the private 
psychiatrist’s evidence of insanity."* See Burgman v. 
United States, supra at 188-189. 188 F.2d at 641-642. 


II. The trial court did not abuse its discretion in failing 
to impose sua sponte the insanity defense. 


Appellant also urges reversible error in the failure of 
the trial court to inject the insanity defense,’? although 
appellant during the course of trial neither raised nor 
urged the issue. The court’s error, appellant claims, re- 
sulted from its acceptance of the “boilerplate” conclusions 
of the St. Elizabeths superintendent that appellant suf- 
fered from no mental disease or defect.” 


17 Insofar as the provision of an independent psychiatric examina- 
tion is justified by a purpose to minimize the effect of the possible 
bias of those with custody of a patient seeking release from their 
custody, such a consideration is absent here. Cf. Naples v. United 
States, 113 U.S. App. D.C. 281, 287, 307 F.2d 618, 624 (1962) (en 
banc). Indeed, it is interesting to note that, during cross-examina- 
tion of one of the psychiatrists called from St. Elizabeths in 
Criminal No. 950-65, the doctor stated that he had probably testi- 
fied as often for the defense as for the Government, if not more so. 
Criminal No. 950-65 Tr. 247. Also, there is no indication of a 
previous history of psychiatric treatment or difficulties of appellant 
in the record of either trial. 


*» Counterstatement 2. And see footnote 16, supra. 


19 Appellant’s Br. 10-13. Although appellant’s brief loosely em- 
ploys language suggesting a “hearing”, at (i), and concerning dis- 
cretion of the court to inquire into “competency and/or criminal 
responsibility,” at 13, we conclude that the facts and argument here 
present only the issue of sua sponte injection by the court of the in- 
sanity defense. 


20See Appellant’s Br. 11-18. Quite to the contrary, the super- 
intendent’s letter was quite informative and complete, although it 
did not attempt to describe the process by which its conclusions 
were reached. In addition to conclusions concerning competency 
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Again, the record undercuts appellant’s position here. 
In his original motion and affidavit for mental examina- 
tion granted September 23, 1965, appellant set forth 
merely the defense counsel’s report of his interview with 
appellant and counsel’s vague conclusion concerning ap- 
pellant’s mental condition as a basis for an examina- 
tion.*! = Even in the motion for a Legal Psychiatric Serv- 
ices examination on January 21, 1966, appellant nakedly 
asserted, without benefit of affidavit or offer of testimony, 
an opinion of a then unnamed private psychiatrist who 
had concluded differently from the St. Elizabeths staff, 
and he stated an intention to assert the insanity defense.* 
Although appellant did in fact interpose the insanity de- 
fense a few weeks before trial in the present case during 
the trial of Criminal No. 950-65, the fact remains that, 


and lack of mental disease or defect, it indicated that there was 
no evidence of “disturbance of emotions or thought processes” or of 
“hallucinatory or delusional experiences.” Further, it reported that 
appellant’s ‘attention. perception, comprehension, orientation, mem- 
ory and general intellectual functions were all within normal 
limits.”” And it noted that appellant was able to discuss the charges 
in a rational and realistic manner. 

In any event, we would point out that the “boilerplate” issue 
relates basically to the question of competency rather than to the 
insanity defense, on which latter hearings are not of course held. 
Compare Pate v. Robinson, supra; Whalem Vv. United States, supra 
(dissenting opinion); Wider v. United States, 121 U.S. App. D.C. 
129, 348 F.2d 358 (1965); Holloway v. United States, 119 US. 
App. D.C. 396, 343 F.2d 265 (1964). 


21 See Counterstatement 1-3, 5-6, for references to the record for 
this and the following three sentences. 


22 See footnote 2, supra. In particular, counsel stated that at the 
September 21 interview appellant related “strange and bizarre” 
tales of “irresistible impulses” to wander the streets at early 
hours, that he could not control his “urges and callings,” and that 
he was unaware of their cause or what happened after he had 
them. Counsel also said appellant’s “manner of expression and 
communication” made communication with him difficult. 


°3 The transcript of the hearing of this motion on January 28, 
1966 adds little to the written motion. No witnesses were pre- 
sented. 


14 


although the same counsel represented him, no evidence 
whatsoever relating to such a defense was offered during 
the trial here?! Appellant’s lack of success with the in- 
sanity defense in the prior trial where, caught in the act, 
he had little chance of defending on other grounds, and 
the fact that the alibi defense offered in the present case 
would likely have been seriously prejudiced on the merits 
by a simultaneous insanity defense, strongly suggest that 
the decision not to present the insanity defense was a 
deliberate and intelligent tactical decision. 

The proposition is long established that presentation of 
“some evidence” of insanity at the time of the offense 
raises the issue and requires submission to the triers of 
fact. Davis v. United States, 160 U.S. 469 (1895) ; Dur- 
ham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 
862 (1954). But more than a scintilla of evidence is re- 
quired. McDonald v. United States, 114 U.S. App. D.C. 
120, 312 F.2d 847 (1962) (en banc). The nature of ap- 
pellant’s offenses alone is clearly not enough. Carter v. 
United States, 108 U.S. App. D.C. 405, 283 F.2d 200 
(1960): Lebron v. United States, 97 U.S. App. D.C. 138, 
229 F.2d 16 (1955); but cf. Plumber v. United States, 
104 U.S. App. D.C. 211, 260 F.2d 729 (1958) (dissenting 
opinion). Nor is a mere claim of irresponsibility suffi- 
cient. Smith & Cunningham v. United States, 122 U.S. 
App. D.C. 300, 353 F.2d 838 (1965). Indeed, where as 
here a claim of insanity was put forth only briefly in pre- 
trial motions and then utterly abandoned at trial, it would 
seem that only the court’s ignoring of the most blatant 
evidence of insanity could incur a finding of abuse of dis- 
cretion. Whalem v. United States, supra; see Smith & 
Cunningham v. United States, supra. 


24 Appellant in his Brief at 11-12 urges the nature and proximity 
of his offenses in the two cases as alone sufficient to raise the in- 
sanity defense. Aside from the lack of legal merit in this 
claim, see infra, he does not suggest how the trial court was to 
notice and act upon the facts presented at trial of another case 
before a different judge when counsel had failed to bring them to 
his attention. 
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While of course a defendant may not keep an insanity 
defense out of the case under all circumstances, Over- 
holser v. Lynch, 109 U.S. App. D.C. 404, 288 F.2d 388 
(1961), reversed on other grounds, 369 U.S. 705 (1962), 
neither is the court required to inject it under the present 
circumstances. Indeed, this Court has expressed particular 
concern with the possible prejudice to defenses on the 
merits resulting from simultaneous assertion of the in- 
sanity defense. See Holmes v. United States, US. 
App. D.C. , 363 F.2d 281 (1966); Whalem v. United 
States, supra; Trest v. United States, 122 U.S. App. D.C. 
11, 350 F.2d 794 (1965), cert. denied, 382 U.S. 1018 
(1966) ; Harper v. United States, 122 U.S. App. D.C. 23, 
350 F.2d 1000 (1965), cert. denied, 8388 U.S. 951 (1966). 
Where, as here, there is reason to believe appellant and 
his counsel chose not to assert the insanity defense in 
order not to prejudice their alibi defense, the case falls 
squarely within this rationale?’ Certainly there is no 
basis to overrule the obvious tactical choice of appellant. 
Whalem v. United States, supra; Trest v. United States, 
supra; Harper v. United States, supra. 

Furthermore, appellant fails even to suggest the exist- 
ence of such a “combination of factors” as might have 
warranted the trial court, assuming it knew the facts, in 
exercising its discretion to impose the unwanted defense 
on him. See Whalem v. United States, supra. Appellant 
had been determined to be competent for trial. No prior 
history of mental infirmity was suggested. The trial court 
had opportunity to witness appellant’s demeanor in the 
courtroom during the three-day trial. And the court’s 
papers on the case, while they indicated the existence of 


*5 Trial took place approximately six weeks before the Holmes 
dictum suggesting bifurcation in such instances was handed down. 


"6 As the Court observed in Whalem: 


“No rigid standard exists to control the District Court in de- 
ciding whether it should require the insanity issue to be sub- 
mitted. As a matter within the sound discretion of the District 
Court, this question must be resolved on a case by case basis.” 
Supra at . 346 F.2d at 818-819, n. 10. 
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a contrary opinion, contained a full and unequivocal re- 
port of sanity from the St. Elizabeths superintendent.” 
In sum, the court did not abuse its discretion in failing 
to impose the insanity defense. 


Ill. The trial court did not abuse its discretion in admitting 
a weather report with comment or in giving no addi- 
tional instructions thereafter. 


(Tr. 182, 185-186) 


During the course of their deliberations the jury re- 
quested a weather report for the night of the crime, and 
the trial court responded by summarizing for them such 
a report from the Weather Bureau.* The court, in words 
almost identical to those summarizing the report, added 
a single sentence by way of clarification of the clause 
concerning visibility, No objection was made by defense 
counsel to the report itself or to the court’s added explana- 
tion, nor was any request made for further instructions. 
Counsel objected solely to the inclusion of the clause giving 
the report on visibility as eight miles; no ground was 
stated other than that this was not an “appropriate part” 
of the weather report. (Tr. 185-186.) Nevertheless, ap- 
pellant now claims error in the court’s action in giving 
the full report with explanation, and in the failure to give 
supplementary instructions.” 

Of course, the weather report itself is admissible. 28 
U.S.C. § 1732; see Evanston v. Gunn, 99 U.S. 660 (1878). 
The objection at trial to a part of the report stated a 
vague and inadequate ground, and appellant here as well 


27In Whalem, where the court found no abuse of discretion by 
the trial court in failing to impose the insanity defense, the 
defendant had been diagnosed as psychotic and had been civilly 
committed to St. Elizabeths in the past. A fortiori, appellant’s case 
would fall within the approved ambit of discretion. 


28 See Counterstatement 6-7, for references to the record for 
this and the following three sentences. Although the report ap- 
pears in the transcript in quotation marks, it would appear from its 
form to be a summary by the trial judge. 


2° Appellant’s Br. 13-17. 
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is unable to invoke pertinent authority for its exclusion. 
Indeed, exclusion of that part would have left the jury 
with a distorted version of the report and failed to clarify 
the point properly in issue in their minds. 

Insofar as the court’s explanatory comment and its 
failure to provide further instructions are concerned, these 
matters are discretionary. Quercia v. United States, 289 
USS. 466 (1933) ; Burgman v. United States, 88 U.S. App. 
D.C. 184, 187-188, 188 F.2d 637, 640-641, cert. denied, 
342 U.S. 888 (1951); United States v. Bayer, 331 U.S. 
582 (1947). Appellant’s failure to object to the court’s 
comment so as to give the court an opportunity to rectify 
any error should preclude his raising the point here. F.R. 
Crim.P. 30; see Villaroman v. United States, 87 U.S. App. 
D.C. 240, 184 F.2d 261 (1950). In any event, this would 
seem an unwarranted magnification on appeal of a matter 
of little importance in the setting of the trial. See Glasser 
v. United States, 315 U.S. 60, 83 (1942). Similarly, fail- 
ure to request desired instructions should preclude appel- 
lant’s contention in that regard particularly when as here 
appellant had expressed satisfaction with the original 
correct instructions as given (Tr. 182). F.R.Crim.P. 
30; Williams v. United States, 116 U.S. App. D.C. 181, 
321 F.2d 744 (1963) ; Villaroman v. United States, supra. 
Certainly these matters, if error at all, do not rise to the 
status of prejudicial error. 


30 See Counterstatement 6-7. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOEL D. BLACKWELL, 
Scott R. SCHOENFELD, 
Assistant United States Attorneys. 
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